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PRELIMINARY STATEMENT

Qv~r the course of five days of hearing, Petitioners have

failed to dern~nstrate that the Lakewood Public School DistriC~

("Lakewocad" or "the District") ~s failing to provide its

students the thtarough ar~d effici~n~ education ("T&E") required

by th.e New Jersey Constitution. See N.J. Const. art. VIII, ~ 4,

¶ 1. T~.e majority o~ the relief Petitioners seek either cannot

be obta~.ned by way. of a petition of appeal filed with the

Commis~i~an.er ~f Educ~.~~.~n ( "Commissioner" ) Qr is nod properly

kaef ore t~.e Office of .A.el.mir~.istr~.tive Law ( "Q.~3.L" ) at this time .

Moreover, rather than present evidence of any

con~titutianal inadequacies in their ed.uca~Gian, Petitioners'

evidence focused on the uncontested wets that Lakewood has been

operating at a deficit and that the State Department o
_ _ _ _ __ __

Education ("D~partment") loaned it money thra~.gh a state aid

advance to balance its budget. Contrary to Petitioners' apparent

assumption., such facts do nit amount to a per se violation o~

the T&E clause. Petitioners' evidence, rather than. demonstra~.~

ghat the students in Lakewood are being denied T&E, in fact

su~por~.s a f finding ~.~.at the District is and has been providing

its students T&E.

Because Petitioners peek rel~.~~ not available in the

present forum and otherwise have f~.iled to pre~~nt evidence upon
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which the Commissioner can base a decision in their favor, the

Amended Petition should be dismissed.

PROCEDURAL HISTORY AND ST~TENSENT aF SHE FACTS

On June 24, 2014, Petitioners, residents in Lakewood

Township aid their children who attend either the public schools

of Lakewood or one of the many private schools located within

the Township's boundaries,l .filed a Petitzon of Appeal with the

Commissioner against the Commissioner, the Department, and the

New Jersey State Board of education ("State Board")

(collectively "Respondents"). They subsequently filed an Amended

Petitican on or abut July 7, 2014. T~.e Amended Petition stems

from Petitioners' allegation that "Lakewood does not have the

capacity ~.o provide for a thorough and efficient system of

public schools_ (T & E) on its own...." (Amend. Pet. at p. 3)

Feti~ic~ners request the following relief: (1) the

Cammi~siox~er make specific recommendations to the Govearnor Qf

the S~.ate of New Jersey (Amend . Pet . at p . 8 , 3 0) ; ( 2 ) the

Commissioner make specific recommendations to the New ~Tersey

1 The original named Petitioners were; Leonor Al~antaxa,

in.da~vidually and on k~ehalf of E.A. ; Leslie Johnson, indi~ridually

and an laeh.alf of D . J . ; Juana Perez , indi~ridually and on b~hal.

of X.P.; Tanana Escobar, individuall~r; and Ira Schulman,

individually and on behalf of A.S. Alcantara, Jahnscan, Perez,

and Escok~ar were all identified as "residents of Lakewood, New

Jersey whc~ attend ar whose ch~.ldre~. a~.tend Lal~ewoc~d public

~chocals . " Schulman was identified as "a resident of LakewQocl,

New Jersey, whose child attends a Lakewood nonpublic school."
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Leg~sla~ure (Amend. Pet. at p. 9, 1314, 20, 23, 27, 28, 30);

(3) the Commis~ianer issue specific deelaratary rulings pursuant

to N.J.A. . 6A:3-2.1 (Amend. Pmt. a~ p. 9, l3, 19-20, 23, 27,

32); (4) the commissioner provide "any end all'" unidentified

administrative remedies (Amend, Pet. at p. 9, 13, 20, 27); (5)

the Commissioner "retroactively classify Lakewood as a DFG A

urban district" (Amend. Pet. at 22); (6) the Commissioner

provide Lakewood additional special education and transportation

~at~g~r gal aid (~men~. Pet. at ~. 2~ and ~~ ~. ~Q).

Respanden~s filed a Motion ~o Dismi~~ t~~ ~me~de~ Fetitio~

in lieu of an answer on September 2, 2014, arguing that (1)

Petitioners wiled to join the District as a ~ec~~sary pasty;

(2) Petitioners laced standing; and (3) the remedies sought are

not available in this type of proceeding. Petitioners opposed__ _ _ _ _ _

the Motion on October 22, 2014, and the matter was tran.smi~ted

to the 4~.L a~ a contested case.

Ors January l4, 2015, Paul L. Tractenberg, moved to

partica.pate in the case representing his own personal interests,

which motion was granted by Administrative Law Judge. ("ALJ")

John S. Kennedy on March 11, 2015. Traetenberg filed an

opposition to Respondents' then-outstanding Mc~tian to Dismiss

the amended Petition. F'allawing oral argument an June 9, 2015,

.ALJ Kennedy issued a decision denying Respondents' Motion to

Dismiss on July 24, 2015. ALJ Kennedy ruled: (1) Lakewood is not

3



a necessary party to this litigation; (2) Petitioners. have

standing to challenge the school funding; and (3) the current

matter is appropriately before this tribunal to establish a

camplet~ record and exhaust all adminis~rat~ve reined es.2

~n Qr about February 19, 2016, in the midst of discovery,

Petitioners filed a Motion for Summary Decision arguing there

was na need to hold a hearing, and no need for further

discovery, because, in their opinion, the data necessary to rule

an their case way in the pu~~i~ x~~ard. R~sponden~s opposed the

m~~io~ a~ A~~il 1~, 2016, aid ALJ Solomon ~. ~~~zger, t/a,3

issued an order denying the motion on July 19, 2016. ALJ Metzger

recognized that "[t]here is no question ghat Lakewood's

demographics pose singular problems for the public-school

budget," but disagreed with Petitioners that that fact was

sufficient on its face to establish a constitutional level of

deprivation.

On October 4, 2016, the District filed a Motion to

Participate in the case, which was granted on November 21, 2016.

In May 2017, Petitioners filed a Motion for Emergency Relief

related to the District's 2017-2018 budged deficit that

Respondents opposed on Mai 23, 2017. Petitioners withdrew their

2 ALA Kennedy did nab require Respan~ents to file an answer.

~ This mater way re-assigned from ALJ Kennedy to ALJ Metzger in

ar around June 2016. Subsequently, it was re-assigned to ALJ

Susan M. Scarola in or around June X017.



Motion on May 24, 2017, as the budget deficit was resolved by

the ~epar~ment through a state aid advance.

Over the course of the hearing dates, Petitioners presented

the testimony of six fact witnesses and two expert witnesses.

The t~stimany of each witness is summarized below.

Testimony of Rosy Haber

Dr. Ross Haber, a demographic consultant, was qualified as

an expert in demographics. (1T44:11-17) He testified that he

was not an expert i~ finance or in state aid, and was not

qualified as an expert in those fields. (1T97:25-98:1; 1T113:22-

114:1; 3T3$:11 ("I ~.m not an expert in state aid.")).

Throughout his testimony, Dr. Haber referred to his report,

w~.ich addressed not only demographic projections, but also

budgetary and .... . . .state aid.... projectans Dr. Haber . _..stated_ ~ha~: he _

was "not happy with" his report, and recognized that some of the

numbers were "mixed up and they shouldn't be." (3T104:19-105:3).

Dr. Haber has no formal education in finance or statistical

analy~i~. (1T39:23-40:23). He testified that Petitioners

retained him to dc~ a historical anal~rsis and five-year

profect~.on of population growth i~. La~.ewood's public and non-

4 "1T" refers to the transcript of the Feb~~.ary 5, 2018 hearing;

"2T" refers to the tr~.ra.script of the February 7, 2018 hearing;

"3T" refers to the transcript of the February 12, 2018 hearing;

~~4T" refers to t~.e transcript of the ~"ebruary 13, 2018 h~ar~.nq;

"5T" xefers ~o the ~ra~.script of tM.e February 22, 2018 hearing.

5



public schocals. (1T47:11-15) He relied on "ASSA reports" for

histariGal records of public school enrollment, and a private

~choal reporting database maintained by the Department to gather

non--public school enrollment data. (1T54:2-16). He conceded that

non-public schools self-report enrollment figures, and that the

dada is never audited or verified. (3T24:9-16). If children are

being bussed in from other communa.ties or states to attend

Lakewocad's non-public schools, they could be counted in these

self-r~pcar~Ged enrollment figures. (3T24:25-25:14) .

Dr . ~[ab~r t~stif i~d ghat using ~~e cohca~t ~~a.rvival a

methodology, he projected a growth of roughly 5,000 students

from the 2017-2018 school year to the 2021-2p22 school year in

both the public and non-public school populations, though

acknowledged that grow~k~ could be capped. ~y external factors,

such as available residential space. (1T57:25-58:10; 1T61:2-7;

3T35:23,36) He admittedly did not consider that the growing

population of Lakewood could correspond to an increase in

equalized property value. (3T67:18-21).

Dr, Haber opined on the District's budgetary needs through

2022. He based his projections off of revised and. anticipated

figures in the User-Friendly Budget, not the actual budge

figures, which he Conceded. would have begin the more aGcurat,e

data set. (~.T69:5-71:25; - 1T71:1-~21; 1T79.3-5; 3T51:17-52:3).

Regarding his budgetary projections, he testified, " [1] et me
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emphasize, they're estimates based upon trends. There's no way

for anybody to really some up with an exact amount in the

future." (1T83:14-15) .

He described his m~thodalogy far projecting the budget as

an "estimate based upon the increased population." (1T69:5-13;

1T84:11-13) He conceded that in his calculations, he might have

double counted some costs. (3T42:19-43:14). Regarding the

District's budged for "other services" (a component of the

tui~.ion budge~~ , he Conceded "I don't have any definition for

tY~~.t - it w~.s j u~t in th.~: budget - so I can' ~ explain what it

In projecting Lakewood's anticipated transpor~Gation budget,

Dr. Haber testified that. his methodology was "nat an exact

science." (1T65:8-15) He "made an assumption ~.~.at the
_ _ _ __ _ __

transportation [costsa would increase'° comme~.surate to the

enrallm~nt. (1T65:8-15). When asked if he cons.~dere~. economies

of scab, he ~espanded that "if you a~.d 10 more kids, you're not

going to add 10 more buses ." (1T84:24-85:1). He da.d not

consider legal and community factors that could affect the

transportation budget moving forward. (3T87:23-88:6; ~T45:5-

46:7; 3T56:24-57:12) (e.g., non-renewal of the LSTA pilot

program; if the municipality were to build a bridge over Roue 9

for students to use; if non-public :schools were constructed

7



closer to students' homes; ar if parents elected to send their

children to non-public schools closer to their homes).

Dom. Haber then offered his understanding as to how the

adequacy budget was Calculated. He described the adequacy budget

alternately as "the amount that's actually needed by the State"

(1T89:19-21), and "the minimum funding bevel required to provide

a thorough and efficient educat~an" (3T37:21-25), but conceded

ghat his definition did not align with anything in the school

Fund ~.g Re~~rm A.ct oaf 2 08 ("SFRA"), N.J.S.A, 18A:7F-43 t4 -66.

( 3T3 8 : 1- ll } He attempted ~o ~roj eat ~Y~~ future ~.d~q~aacy b~xc~get

by holda.ng it flat from 2017-2022, while conceding that the

budget would chance from year to year if the student Limited

English Proficiency ("LEP") population enrolled in Lakewood

changes from gear to year . ( 3T51: 5 -16) .

Dr,. Haber concluded that the enrollment in both non.-public

and public schools is growing, and that there will be an

increased need for services. (1T92:7-13) He "[did]n't think

that the District. will have the ability to properly educate

those students over the next few years." (1T96:1-6).

Dr. Haber did not consider other alternatives to raising

revenue, aside from additional Mate aid. (3T34:5-22; 3T67:22-

55) . He did nod consider that com~aared to o~.her high papul~.tion

districts, Lakewood has one of the lowest equalized tax rates in

the State . ( 3T34 : 5 -12) .



Dr. Haber testified that in making projec~io~s, if the

underlying dada is not reliable, then the projections will not

be r~liabl~. (1T113:2-5). Yet he admitted, repeatedly and

consistently, that there were numerous substantive and

typographical errors in his analysis, including, but not limited

to, miscalculations and double counting costs in projecting the

amount of money the District would need going forward: see,

e.g., (1T90:6-8; 1T92:2-3; 3T28:25-29:2; 3T30:5-25; 3T31:9,12-

18; 3T36:9-17, 21, 3T53:11-2~; 3T54oZ-15o 3T5~:17-25; ~T~6:1-7;

3~59;~-1~9; 3T70:14-17, 23-25; 3T71:1-~; 3T72.1-10, ~T79:1-25;

3T8Q:1; 3T$1:21-25; 3T82.1-10; 3T83:4-14).

Testimony of Laura Win~ers5

Laura Winters has been the District's Superintendent since

2012 and has been employed in the District since 2001. (2T7:18-

19; 2T8:8-19). She has a master's degree and is finishing her

dissertation for a doctorate of education with a specialty in

curriculum instruction and assessment. (2T12:16-25).

Lakewood Consists of approximately 6,092 students spread

out aver 8 schools: 1 high school, 1 middle school, 5 elementary

schools, and a pre~Ghool. (2T14:21-22; 2T15:9-10) Ms. Winters

testified that District schools are at full capacity with too

many students per classroom in some instances. (2T16:21-22). Shy

5 Ms . winters testified. as a fact witness and was not qualified

as an expert. (See 2T10:12-23).



acknowledged ghat the Lakewood Board of Education could put a

Special Question an the ballot to see if the c~rnmunity would be

willing to financially assist with facility improvement, but

that in the past voters have not supported financial assis~ancE.

(2T90:8-11, 16-18) M~. winters estimates that approximately 800

of the population would qualify free and reduced lunch, but 1000

of the students at Lakewood receive free and reduced lunch

through a program paid for by the Department of Agriculture, the

G~mmuni~~ Eligibility Px~vision Program. (2T41:14-25; 2T43:20-

21; 2T44:23-25} T~e~e awe also app~~~i~~~e~~ 30,Q04 children

who reside within the District, but instead attend non-public

school. (2T58:13-18).

According to Ms. Winders, approximately 1,538 students in

her District are classified as having limited E~g~ish
_ _

proficiency ("LEP"), meaning these students are se~and language

learners with a primary language of Spanish. (2'x'38:12-20;

2T40:18-19) These students receive support from ~.n English as a

Second Language ("ESL") teacher in some classes across all grade

levels. (2T38:22-25; 2T39:1-8) A response intervention reading

program far students in Kindergarten through grade 2 is in glace

to assist students who are English Language Learners ("ELL").

Over the last few years, the District's child Study Team

("GST"} has been asked to conduct approximately 5Q0-~00
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evaluations for special education services of preschool aged

children each year, but they are not all eventually classified

as requiring services. (2T56:19-22; 2T57:15-16} Same classified

preschool children go to the Lakewood Early Childhood Center or

the SCARS program, a District-run program run with Individuals

with Disabilities Education Act ("IDEA") funding, and same

reject placements and decide to enroll in the non-public

school . (2T59:22-25; 2T60:19-23) The CST evaluates children

and, in consult~t ~n with parents, makes a determination on what

~lac~~e~t i~ best ~o~ an individual child, (2T512~-25; 2T52:1;

2T79:14-16) Any student being sent to an out-of-district

placement is counted in the District's public school enrollment

for purposes of state aid. ~(2T79:16-25; 2T80:1) For the 2016-

2017 school year, Ms. Winters stated that the District paid X32

million in tuition costs for approximately X40 public school

students sent tq out-of~district placements for their education.

(2T45:24-25; 2T46:1-24; 2T47:6~7; 2T4$:17-20).

Ms. Winters asserted that her role with regard to the

budget is to provide educational input rather than financial

input. (2T20:13-16) In response to an inquiry as to what having

some educational input means, she x~plied, "Sa that the program

[that] are needed in the district are put int~a the }aud~e~, what

tea.~hers need, wha~G educational programs are needed, what a~

needed fc~r students." (2T21:2-5) Ms. Winters ackngwl~dged that
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all districts must certify each year that its budget provides

For the past three years, Lakewood has received a loan from

the Depar~rnent ~.hrough a state aid advance ~.o make up far any

deficits in t~.e budget, amounting to $4.5 million for the 2015-

2016 school ~re~r and $5.6 million for the 2016-2017 school year.

(2T25:3-9) Fqr the 2017-2018 school year, the District

requested $10 million in a, state aid advance loan and received

$8 .5 million a.nd a ~1 a 5 ma.~l,ion deferment of an~r payments awed,

fir a ~.c~t~.l of $ld ~i~.lic~n. ~.~ assistance. (~T82:15-25) T]he mast

recent Mate aid advance helped restore prior budget cuts across

the board, other than athletics. (2T83:14-20) Ms. winters

testified that the Township gave the DiStriGt funds to restore

the athletzc program, though more than half of ~.h.e approximately
_ _ _ _ __

$l.l million in Township funds went to non-public services,

rather than to the public-school students. (2'81:7-23).

Ms. Wintexs describes the biggest challenges to the

DistriC~ as having its teachers resign because they expect a

Reduction in Force ("RIF"), and being able to hire teachers due

to the District providing a lower salary than other districts in

the county. (2T67:20-25; 2~T68:1-~). After the State f nanciall~r

assisted the District for the 2017-2018 academic year, the l4Q

RIF le~.ters previously sent aut were rescinded and the teachers

rehired. (2T24:13-24; 2T83:1-6) Unfortunately, 78 teachers,
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including tenured and non-tenured, left the Dis~ri~t prior to

the 2017-2018 school year; however, LakewQo~ was able to replace

them with tea~her~ who, on average, had approximately 4-5 years

of experience in the classroom prior to coming to the District.

( 2T68 : 23 - 34 ; 2T8 9 : 3 - 9) . Lakewood spends a good deal of money on

professional development in order to train its staff well, and

other districts that have hired teachers from Lakewood have

commended Ms. Winders for how well her teachers are trained.

( 2T68 : 12 - l8) ~e~pite this level of ex~aeri~nce in new hires, Ms .

W~.n~.ers ~eel~ t~.~t the stu:den~s h~.vir~g first-year tea~he~s, as

well as the lack of stability created by teacher turnover, is a

problem. (2T69:12-15) .

Despite teacher turnover, . test scca~es in the District,

though below state average, have improved steadily, but lbs.
_ _ __

Winters was quick to add that it was not the `°progress they wand

to gee in the District." (2T69:~1-23; 2T70:2Q; 2T91:21-25).

Lakewood is attempting to aggressively raise its PARCC scores,

keeping the high school library open after school three days a

week for student use and providing extra help for students

through remedial intervention. (2T9~:15-24) Further, the

District hay met alb of its growth targets, but for absenteeism,

unt~er the Federal Every Student Succeeds Act ("ESSA"), the

successor to No Child Legit Behind. (2T92:8-25; 2T'93:1-~). No
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school in the District needs comprehensive or target support

under E S ~~.. ( 2'T 9 ~ : 1- 9) .

xl~e parties stipulate. that Lakewood o~~ers all courses

necessary to comply with the Sate graduation requirements.

(2T96:5-25; 2T97:8-9) Lakewood also offers its high school

students the opportunity to take multiple Advanced Placement

("AP") classes across subjects. (2T100:4-17) Ms. Winters helped

develop an innovative program at the high school, Career

,Acader~, e~, to divide ~tudent~ int~c~ le~.rning cohorts based on

their in~e~°~~~~ end f~.~~~.er testified that the District s~.arts

supporting Career Academies in the Middle School by offering

instruction in areas such as robotics, coding, journalism and

horticulture. (2T97:24-25; 2T98:1-24) Lakewood Middle School

hay a new technology classroom to support these classes that is

equipped with robotics , 3D printers , Apple '~ . ~7 . , and a Mac .A~.r

Cart. (2T99:1-14) .

Students may also attend the Ocean county Vcacatianal

Technical School through a shared program with the goal of

preparing students to enter into a trade after graduation.

(2T100:19-25) Same vocational programs awe also available at

the high school such as graphics design,: fa~hican and apparel,

phrtogra~hy an,d film, video technology, busi~.ess data entry and

Army Junior ROTC. (2T1Q1:1-25; 2T1.03:1-21) Though below stake

averages, the high ~~hQo~. graduation rats -has improved steadily
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since ~~. Wintery became 5~p~rintendent (2T112:10-15; 2T115:17-

19) .

Elementary school students are provided with classes on

bo~~. computer and library sills. (2T105.5-16) L~t~er Lana, a

district-wide phonics and phonemic awareness program, is also in

place to assist all students in kindergarten through second

grade, (2T97:21-23). Art and music classes are available to the

District's students at every grade level. (2T105:17-25) Free

in~tr~.ment~.l lessons arm available tca s~.uden~.~ dura.n~ school

hours staring i~. fo~r~h grade . (2 106 . 13 -l~ ) Stude~.ts are also

exposed to and able to participate in multiple musical ensembles

such as chorus, band, and oreh~stra. (2T106.1-12).

Testimony of Malka S~i~z-Stein

_ __
Malka Spitz-Stem. is tl~e Supervisor of S~ier~ce Technology

Engi~.eering and Math ("STET"), and the Supervisor o~ Chap~Ger

192, .193 grants, in Lakewood. (3T132:16-17) She has been the

Supervisor of STEM in Lakewood since September 2011. (3T133;3;

3T156:15) Her role as the ~u.pervisor o~ STEM is to "ensure ghat

every teacher has a high quality curriculum," anal that the

STEM c~arri~ulum is ~.mplemented correctly in the e~as~room

through professional development and classroom observations.

(3T133:5-13; 3"T17~:25-177:6) .
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In her role as the Supervisor of STEM, Ms. .Spitz-Stein

oversees tie District-wide implementation of the New Jersey

student Learning Standards ("SL5") in Math and Science.

(3T189:20-25; 3T1~0:~7-25) In that vein, she hay assisted with

the development of the District's K-12 curriculum in both Math

and Science (3T190:2~4; 3T191:1-3), and has ensured that those

curricula are consistent with the SLS (3T182:14-18; 3T190:1-13;

3T191:1-6) Ms. Spitz-Stein testified that the curricula she

helped developed, which are consist~~~ with the SLS, ~~e b~~ng

impl~~~n~~d i~ the Di~~~ict. (3T191:7-10).

As the Supervisor of STEM, Ms. Spitz-Stein is also involved

in hiring decisions and the evaluation of teachers in the Math

and Science Departments. (3T149:9-15) She testified that there

has been some teacher instability in the District for the past

dew years. (3T141:22-23). ~~is is evidenced by the fact that

there are Currently three new teachers in the Lakewood High

School Math Department (3T141:11-17), and that, she believes,

only 4 out of 13 teachers in the Lakewood High School. Math

Department currently hive tenure (3T136:15-137:2). According to

Ms. Spitz-Stein, leachers mho are non-tenured are "very often

probably only f irs~ or second ye~.r teach~r~" whoa likely "need a.

lot of training," (3T138:3-14), while, in her apin an, teacher

wha have been in the D~s~.rict fog between four end five yeas

need less oversight (3T150:22-151:2). However, Ms. Spitz-Stein
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also recag~ized that every teacher hired by the District is

c~r~ified to beach by the Department (3T191:21-24) and that a

teacher new to Lakewood could have prior experience in another

school district (3T191:25-192:3).

Further, while Ms. Spitz-stein expressed her opinion6 that

"more experienced teachers arm better" (3T135:20-21), she also

recognized that just because a teacher is inexperienced does not

mean that the leacher is ineffective. (3T192:8-11). As Ms.

~p~~~-~~ein ~~~lained~ the District is required pursuant ~a the

Teacher E~fectiv~n~~s and accountability for the Children of New

Jersey Act ("TEACHNJ Act"),~ to rate teachers as ineffective,

partially effective, effective, or highl~r effective every

school -yeas . ( 3T1.93 : 9 - 21) A tenured teacher is a ~teac~xer who

has been rated effective or highly effective for dour gears.

(3T`135.16-18) Ms. Spitz-Mein had na basis tQ dispute that, in

the 20].5-2016 school year, Lakewood rated only 2 out cif X96

teachers as i~.effec~ive or partially effective (3T193:22-

X94:12}, o~ that, in. the 2 14- 415 school year, Lakewood rated

only ~ out of 304 tea~he~s as ineffective or par~.ially effective

In Ms. Spitz-~tein's~ view, having a low p~rCentage of

teachers with ~enur~ can affect student test seQres (3T1~1:23-

~ Ms. ~pi~z-~5tein was called as a fact witness and was not

q~.ali~i~d a~ an expert .

~ N.J.S.A. 18.A:6-ll7 to -129
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24) because, she believes, "when you consistently put new

leachers" in from of the students, "it's unlikely that the

students arm going to have their deficits filed and be

ably to learn the grade level content that's in front of

them." (3T152.11-16) ~~cording to Ms. Spitz-Stein, the District

does have large class sizes in math and science. (3T157:2-4). In

the middle school, "6th grade averages in the high 20'x. 7th

grade the same. 7th grade has some sections that axe over 30."

(3T157:20-22) The ~ci~nc~ ~n~ myth Glasses a~ the high s~hoo~

°°~~oba~ly a.v'er~g'e [ ] a~ou~.c~ 2 0 . " ( 3T15 7 : 9 - l5) .

With regard to student achievement, Ms. Spitz-Stein is

concerned. that the Da.strict is performing below the State

average: its goal is for proficiency for every child. At the

same time, she recognized that the District is geeing
__

improvement in its Math scores. (3'T`188:21-22; 3T189:12).

Specifically, the District's performance on the PARCH

assessments improved from the X015-2Q16 to the 201 -2017 school

year. (3T194:19-195:9). In grades 3 to 5, the District is seeing

"significant improvement" (3T188:25-189:2), while it is seeing

impa~ovement o~ 1 or 2 percentage points at both. t~h~ mi~.dle

school ar~d high. sch~~al ( 3T18 9 . ~ - 9 } .

In Ms. spitz-Stein's view, in order to bring students in

the elementary school to grade le~rel for math., the District

would need to make sure 'Ghat individual student ' needs are



being, met. (3T169:2~-17 :17). Whip the District used ~o have

specific math interventiQnist~--whose fob it was to provide Tier

3 intervention for students below grade level--those positions

were eliminated due to budget constraints.$ (3T~71:5-19).

However, Ms. Spits-Stein did Mate that the District is able to

provide Tier 2 and Tier 3 mathematics intervention through the

i-Ready math computerized intervention program, (3T195:23-

196:1). She stated that the District has found i-Ready to be a

reliable program, es~~ciall~ as the number of students

prafici~~t ~~ i-Rudy verb clasel~ ma~~he~ the number Qf

students who were proficient on PARCC. (3T197:3-7).

Beyond Math aid Science, Lakewood offers a computer class

far all students starting in Kindergarten; a full-time

engineering class at the High School; and a robotics class in

the Middle School. (3T174:15-19) Outside of STEM, the District

has other supervisors who are responsible for developing

curriculum in the subject matters they supervise. (3T191:13-18).

Testimony of Mare Marshal

Marcy Marshall, who has spent her entire professional

career in the District, is in her fifth year as Lakewood High

School's pr nc~.pal, a building with approximately 84 teachers

and 12x0 students. (3T200:4-$, 10-25; ~T201:1-4 3T205:22-24;

8 Whip Nis . ~p ~z--Stein ~~stifiec~ that this cut way due to budget

constrains, she a3sc~ stated .hat she is nod involved in the

crea~Gion o~ the Dis~Gric~.' s budget . ( 3T196 : 4 -?) .



3T229:1-10) She des~ri~~s the high school's demographics as

approximately $5o Hispanic, with the rest being African American

and a sma11 perGe~tage Caucasian. (3T202:12-14). Although 75p of

the students come from non-English speaking families, less than

15o are poor English speakers. (3T238:6-11) The high school

graduation rake was 75.4p for the 2016-2017 school dear and is

an improvement over years past, ~hou~h bylaw the state average.

(3T211;10-2~) She feels that the ELL population contributes to

the lower than st~t~ average g~a~u~~~~n r~~~ given that they

°arrive [~o the Di~~.rict] with. barely any s~~ooling . " ( ~T~ 13 : ~

12) Ms. Marshall stated that there has been consistent growth

in her students' PARCC scores, though describes it as minim~.l.

(3T245:10-13) She characterizes Lakewood High School as

struggling anal explains she feels this way lased on language

barriers, attendance rates, and test scares. (3T240:~2-19).

Ms. Marshall ~.estified that the high school has "a

successful' athletics program anc~ that athletics are very

important to the students as they get out of high schocal at 1:30

p.m. and it allows them to participate in a positive

environment. (3T213:22-~5; 31233:2-17) Much. of the athletics

were cut in the prior year's budget; however, they were restored

when the Township provided the District money to do so.

(3T~14:3--7; 3T215:15-16; 3T216:2-6) .
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When describing her staff, she estimated that approximately

~5 0~ the 84 leachers are not tenured, end in the 2017-2x18

school year, she hid 9 first, year teachers, ZO second year

teach~r~, and a~proximat~ly 15-20 third year teachers.

(3T229:13-23) At the ,fourth year, teachers are tenured.

(3T229:24-25) Prior ~a the start of the 2017-2018 academic

year, app~oxim~tely 14 teachers, both tenured and non-tenured,

left their positions at Lakewood High School, and Ms. Marshall

a~i~ed that they left for mores s~abilit~ and better ~ayv

(3T23~.8-20). Seventy teachers remained ~t ~~e high school, a~~

the fourteen ghat left were replaced. (3T247L3-13) Ms. Marshall

characterized teaches retention as a problem fQr the high school

and testified that salaries are on the lower end of the county.

(3T23_Q:24-25; 3T23~.:1-9) Due to teachers leaving, MS. Marshall

spends. a bulk of her summers hiring and training new teacher .

{3T231: 22-25; 3T232:1-5) She characterized teachers leaving as

negative for the students because the students need consistency

and stability in these relationships. (~T232.9-14).

Ms. Marshall testified that there are four curriculum

supervisors district-wide, including a STEM sup~rva.sor, ELA and

Social Studies supervisor, ELL/ESL wor1.~. Languages and guidance

~uperviscar, and, a Special Education sup~rvisar. (3T234:5--1.1) .

When she started working at the high school, eight y~~rs prior,

there were more cc~nter~t supervisc~r~ . ( 3T234 : 12-14) . Shy argue
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that having fewer content supervisors than she would like makes

it harder fQr her and the three other adrninistrata~s at the high

school to give teacher feedback on content, as opposed to

instruction. (~T235:15-20) Ms. Marshall also stated that she

wau~d live ~o have remed~ation specialist, and that "any school

that has struggling students would love another teacher."

Ms. Marshall indicated that the high school has

apprax~mately 12-13 special edu~atiQn leachers on staff ~~r a

special education p~~ula~~on ~f a~proxi~atel~ 8Q-~5 students.

(3T240:25; 3T241:1-9) They have resource pullout support for

Math and ELA in every grade level, as well as for Science and

5acial Studies in 9th and 10~h grades. (3T242:11-14). Lakewood

High School provides_in-class ...support far Math and ELA at every

grade level and for Science and Social Studies in 9~h grade.

(3T242:14--17) .

She testified that during the 8 years ghat she has been

present ice. the high school in some capacity, it has lost some

programs, specifically in-house vocational programs. (3T2Q3:23-

25; 3T204:1-15) dome of the shop programs were taken away and

the rooms they occupied re~urposed .for administrative offices.

(3T204:25; 205:1-7) That being said, the high school has

certified in-house programs in culina~~r arts, TV prcaduction,

digital pho~.ograph.y, fashion design, business o~~ice automation,
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and an Army ROTC program. (3T205:8-13; 3T253:24-25; 3T254:1-9).

To support these programs, the high school is equipped with new

culinary elass~ooms, a TV production studio, full Mac Labs, a

Media Center, a Recording Arts Studio, and a Digital Photography

studio. (3T2S6:13-24) Approximately lOp-120 of the juniors and

seniors (out of approximately 500) ga to a shared time program

at the county vocational school to receive technical education.

(3T227:15-25; 228:1-3).

~s. Marshall test ~ e~ that the chronic absenteeism rate is

hig~~r than the stag average and surmised this was because many

of her students work a~ night and high school ~ta~ts early in

the moaning. (3T208:16-22) In order to combat absenteeism and

keep students interested in attending school, the high school

has developed the Career Academies Program. (3T~~~:~-9).

Students can divide into smaller ~oharts based on either an

interest in STEM or Business. (3T261:10-25; 3T262:1-8).

The high school offers classes to meet all of the

graduation requirements and provides multiple AP offerings

across many subjects, though most of the scores on AP tests are

3 and blow. (3T258:11-25; 3T259:1-25; 3T260:1-25) Other

offerings at the high sch~~l include Marine studies and a

Horticu~tur~ program, including a new greenhouse on campus.

(3T2~2:9-18). Multiple art and music classes are also offer-ed.

(~T262:22-23; 3T263:19-21; 3T267.6-25) According to Ms.
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Marshall, approximately half of the senior year students go to

posh-secondary schooling, though she feels many of them are not

able to necessarily afford college right after high school or

have to ga back into the war~farc~ after they have matriculated.

(3T22Q-18-19; 3T226:1-5) Many of her students go to vacatianal

programs, the military, or straight into the workforce after

graduation. (3T219:21-23).

Testimony of Robert Finer

l~r . Finger tes~.if ied that he hay wark.ec~ far Lakewood as the

Interim Assistant Business Ad.~inistrator ("ABA") sine October

19, 2Q17, and prior to that, as the Business Administrator and

Board Secretary. between February 2008 and November 2010.

2T13 9 :1- 9) . 9 Although he reviewed Lal~ewaod' s annual audits f rom

the 2013-2014 through 2016-2017 school years, he had no
_ __ _ _ _ __

firsthand knowledge of what occurred in the District during that

time. (2T141:11-x.42:5) .

Mr. Finger testified that when h~ left Lakewood in 201 , it

had a $5 million budget surplus. (2T14Q:15-142:1). But the

Dis~krict began to go into deficit in 2013-2014, "and they are

s~.ill in a deficit. The deficit is ae~ually a little less, I

think the high point was ~.t 6 anal a half million in deficit, and

now of f i~~.ally June of 2017 , it was down to abt~ut 4 .3 million in

~ He was nod emplaced by Lakewood between 201Q and October of

2017. (2T138:14-25).



deficit [for 2016-17~ ." (2T142:8-15; 2'I'140:4-6) .More

specifically, ~.e t~~tified that after the State Monitors were

installed in 2014, the deficit decreased. (5T145:1~-25).

Mr. Finger indicated ghat the District has never g~z~e

with~~.t enough funds to balance its b~u.dget, receiving an $8.6

million ~ta.te aid advance loan for the 2017-2018 academic year,

and that "officially the budget for 2017/2018 is a balanced

budget." (2T143:6-8; 5T14~:22-25; 5T147:1). He indica~~d ghat in

creating its budget, the District first sets forth its revenues

(ir~~lud~.ng local revenues, tax levy, miscellaneous, and. State

aid from the Mate aid notice), and expenditures. (5T191:5-23).

Tf expenditures are more than revenue, the difference is put on

a line in the budget labeled "DOE State advances" and that

number is them requested from the State as a loan. (5T191:5-231_ __ _ _ _

He estimated that the District would face a deficit cad between

$17 and $23 million for 2018-2019, not including any salary

increases, or the potential repa~rment ref state aid advances.~0

(2T~.91.:23-192:4).. However, Mr. Finger testified that " [t] here's

always a way to get tl~e [budget] numbers down . " ( 2T193 -13) .

When asked directly what he thought was the problem in th.e

Di.st~ict, h~ acknowledged that "I'm not an expert on how the

formula wcarks," ..but felt that it was a revenue problem.

'~0 There was limited testimony on the repayment status o~ the

loans, however it was speculative. (5T186:17~187:7; 5T187:21-

188:5) ,



(2T19~ : 21-22; 2Tlg~ : 23 ) He identified the 2 percent levy cap on

proper~.~r tars a.~ crippling the District' s ability to increase

revenue. (2T1g3:10-22). H~ acl~nowledged that the decision to

impose this cap was a legislative one. (5T157-25-158:2). He then

opined that if trends continue as they are, the District would

need to "trim around the edges" of its budget every year.

(2T193:20-194:2). He further acknowledged that the Lakewaod

Board of Education :sets the school tax rate within the

par~.m~ters of the two percent lever ~a~a b~.t did not ad~lx~~ss how

it compared with c~the~ diS~ric~s in t~.e State . ( 5T178 : 2 - 5) .

Mr. Finger acknowledged that all the families in the

District pay school taxes, not just those who have children

attending public schools. (2T200:8-22) He continued: "So

there's a far higher pot of money available, oka~r, towar~.s

p~.tting in as the tax levy, okay, and ob~riausly if .here' s mare

that cou~.d come from the local side, theme there's less that

comes from the state side." (2T200:8-22) Fux~her, ~rot~rs Gan

elect to exceed the two percent levy cap, and "go out for a

separate proposal as lgng as it doesn't affect T and E. And as

long as it's not a mandated expenditure." (5T159:6-11; 5T158:1Q--

17) . H~ wa.s aware that the voters of Lal~ewood rejected the

question to exceed the levy cap to cover costs of courtesy

busing. (5T159:12-18) .
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Mr. Finger testified ~xtens veld about how the Lakewood

Student Tra~sp~rtation Authority ("L TA") operates, and ids

impact on the District's budget. He acknowledged that the

Commissioner must review the LSTA pilot program next year to

determine whether or not it should be renewed and felt that it

should be renewed. (5T151:4-25; 5T152:1-9). According to Mr.

Finger, if a dzstrict cannot provide busing for a student, every

school district in the state must pay aid-in-lieu in the amount

of $1,040 to the parents. (2T148.2-4) Pursuant t~ statute,

Lakewood must pay. $1,Oo0 for each student ~ein~ bussed by tie

consortium. (2T148:6-10) I~ anything is left over after paying

for mandated transportation, then that money may be used to

cover the cost of courtesy busing : for nonpublic students.

(2T147;9-22) He further explained that the state provides aid_ _

for transportation in two ways. (2T175:5-4) The State

calculates aid. based on t~.e number of mandated student

transported, which is part of a district's general fund budget.

(2T175:5-].3) Then for non-public students, the State reimburses

the district for $290 per student of the $l,000 aid-in-lieu

amount. (2T175:14-176:8). Mr, Finger testified that the total

state aid for all transpar~ation is around Flo mil.~a.an.

( 2T182 : 2 - 5 ) However, if at the end of the y~:ar, the LSTA ends

up bussing more students than they hid in the prior year, then.

the State would provide Lakewood with addit~.or~al aid because aid
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is initially calculated in reference to the prior year's bussed

student numbers. (2T179.2-15; 5T174;1-177:4).

A~ Interim ABA, Mr. Finger was working on tightening

controls in ~~e special education office to ensure that the

District is not paying more than it should. (2T144:2-19). Mr.

Finger testified that Lakewood spends a larger past of its

budget than other districts on special education and

transportation. (2T160:1-16; 2T164:17-20) In reaching this

conclusion, he c~m~are~ Lakewood' tu~~iQn and ~ranspox~ation

expe~ditu~es t~ several other districts of different sizes,

namely Freehold Borough, Jackson Township, Brick Township, and

Toms River Regional.11 (2T159:14-160:16). He also drew from his

own experience wording in the districts of Teaneck and

Keansburg. (2T160:1-2) Mr. Finger opined that tuition and
__ __

transportation. costs could range between four percent of the

total budget each fog tuition and transportation, to eight

percent each in the districts he had considered. (2T160:1-16).

For Lakewood, he estimated that tuition and transportation would

''1 Mr . Finger was not of f ere . as , ar qualified as , an expert

witness in this rnat~er. He testified that he drew the comparison

to select other districts far a "recent budget presentation,"

but did not explain his rato~.ale for selecting these particular

districts as opposed ~o other districts, though noted that. a few

were similar in size, and one o~ the districts he analyZe~. was

similar demographically in terms of its Hispanic population to

Lakewood. (2T159:14-160:16, ~1-14).



make up approximately 35-38 percent of the District's budget in

the upcoming year. (2T160:17-2D; 2T172:1-8).

Mr. Finger arrived at his budget projections by inputting

data into the District's budget projection software. (2T17~:2-

4) He, acknowledged that safety measures, .such as building

bridges aver Route 9 or installing amore crossing guards, could

be implemented in Lakewood that could reduce the number of

hazardous routes and thus projected transportation cots.

(5T157:1-1~). He tes~ifi~d that in making hip projections, he

included the ~~~ts for transporting special education stude~~s

in both the tuition and transportation categories—so he double

counted these costs, in the amount of $3,063,195. (2T183:1-19).

Acknowledging this, he projected Costs for special education and

transportation to be approximately $78 million for the 2017-2Q18

school year, 12 where the total operating budget is predicted to

be $144 million. (2T183:16-24) He then conceded that the

District gets state aid for special education as well. (2T184:4-

15). When asked how all of the above affected the creation of a

budget for public school students, he responded "I really have

no answer for that. I'm not an educator." (2T186:9-15).

12 Elsewhere, he testified that the total special education anal

txara.~por~ation costs, not counting special education twice,

would be about $8$ million. (2T189:14-18).
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Tes~irno~y of ~~. Aanielle Farrie

;, Dr. Danielle Farrie is the research director at the

Education Law Center ("ELC"), a non-profit legal advocacy firm

that works to enforce the rights of public school students

across New Jersey and nationally. (4T5:14-20). She was qualified

as an expert in educational funding. (4T15:25-16:1).

Dr. Farrie described the SERA as a school funding formula

that "loos at the unique population of each school district and

de~.ermine~ the funding level. that is requ xed to support those

~tu~.ent~ ~o meet the state star~d.a.rd,s . " ( 4T16 : 25 -17:3 ) That

funding level is called the "adequacy budget." (4T17:8-9). Once

the adequacy budget is determined, the formula looks at how much

the local municipality can raise 'Go support the schools (the

"local fair share") . ( 4T17 : 5 -'7) . It then takes the d~.f Terence
_ _

between the adequacy budget and the local fair share to

determine a district's equalization aid. (4T17:7-8 & 18-19;

4T29:8-11) Beyond equalization aid, Dr. Farrie testified at

length about other categories of aid districts receive,

including special education categorical aid. (4T17:24-31:22).

Under the SFRA., one-third of a district's special education

costs are funded directly by the State through special education

Gat~gorical aid, while the remaining two-thirds are accounted

for in the district's equalization aid. (4T18:2-10).
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Dr. Farrie recognized that the New jersey supreme Court has

declared the SFRA to be cons~itutianal (4T56:24-57:12), and that

the SERA is "a national model of school funding" (4T81:3-5).

However, she opined that the SERA is not adequate for Lakewood

because of the community's unique demographics. (4T82:8-10;

4T57:23-58:1). Specifically, while in most districts the

majority of students attend public schools,. the majority of

students in Lakewood attend private schopls. (4T58:3-12). In Dr.

Farrie's ~riew, th~~e unique demographics lead ~o mandated

transportation and special education costs t~a~ "ea.t[~ up all

other areas of the budget" and cause Lakewood to be in a state

of "constant fiscal distress." (4T81:3-12; 4T76:14-23).

.A.ccording to Dr. Farrie, Lakewood's per pupil expenditures are

currently less than the average spent by other K to 12 districts

with student pc~pu.lations above 3,500, (4T7$:9-22) She also

noted that, as of 2014, Lakewood's performance on statewide

assessments relative to other districts had decreased. (4T80:8-

19; 4T103:7-9) However, she does not know if or how Lakewood's

relative performance has changed since 2014. (4T104:1-3).

With regard to special education, Dr. Farrie testified that

Lakewood has comparatively 'high special education. costs.

(4T62:6-7) In her view, there a.r~ three factors underlying

those high costs: (1) the classification rate in Lakewood i~

higher khan the Stake average because students in need of
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special education services who might otherwise attend a private

school are "essentially opting into the public education system

at a higher rate than their non-special ed counterparts"

(4T62:8-15; 4T73:1-5); (2) Lakewood has a higher than average

number of students in the highest cyst disability ca~egorie~

(4T62:2~-63:12); end (3) Lakewood places a higher than average

number of students in out-of~district placements,~3 and those

programs are more expensive (4T64:4~17; 4T67:24-68.8). According

~o Dr. Farrie, these factors stress the District's budget

because the SFRA'~ calculation of special educa~i~n aid "i~

based qn an expected population of an average classification

rate with average disability classifications with average

disability placements." (4T74:15-23).

Dr. Farrie did recognize that students in out-of-district

placements are public school students counted in the District's

enrollment numbers and thus are accounted far in the District's

special education categorical aid, equalization aid, security

aid, and extraordinary aid, if appropriate. (4T93:11-X4:11). She

acknowledged that Lakewood does receive extraordinary aid for

special education students who have expenditures over $40,000

13 Dr. Farrie recognized that, by definition, d~~tricts are going

to be above the average classification rate of 14.920, and so

Lakewood is not unique in that regard. (4T94:23-95:9; 4T113:13-

17). when asked if there are any other districts that would be

considered an "outlier," as opposed to just. above average, Dr.

~"arrie was not sure . ( 4T114 : 3 - 5) .
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far i~~district placements and over $55,000 fox out-of-district

placements. (~T87:19-88:17; 4T89:21-25).

With regard to transportation, the District must, pursuant

tQ statute, provide mandated transportation for berth public and

non-pubic students. (4T75:11-12) According to Dr. Farrie,

Lakew~ad's transportation costs are an issue because they "far

exceed even a fully funded SFRA. " (4T75 : 24) .

Dr. Farrie noted that the District is spending "somewhere

mound $44 million in excess Qf vrhat tl~,e formu~.a provi~.es fr~r

both special education and tr~n.~partation." (5T~6:3-7). She

therefore believes that there must be a change - in the funding

structure and the way aid is allocated to Lakewood that takes

into aecoun~ Lakewaod's unique demographics. (4T81:23-25;

4T82:1-7).

Testimony of David Shafter

David Shaf ter has been a State Monitor in Lakewood for the

past three dears, installed by the Department due to the deficit

in the school budget. (5T5:21-25; 5T6:1-10;24; 5T8:17-23) He

has a bachelor's degree in Business Education from Temple

University, and a Master's in Science in ~.ccounting from Penn

Stake Un~.versity. (5T7:~-4). Further, he is a ~erti~ied Public

Accountant, Certified School Business Administrator, and a

Qualified Purchasing Agent. (5T7:~-~). Prior to .coming ~o

Lakewood, he served. as a business Adm nistratc►r in Camden Ci~.y,
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East Windsor and williMgbo~o, as well as a Sate Monitor in

Willingboro, Beverly and Camden City. (5T7:9-25; 5T8:2-8).

As a State Monitor, he is "intimately involved in the

finances of the School District" and has approved two budgets

that ~Ghe Lakewood Baaxd of Educat.~on would not approve for the

2016-2017 and 2017-2018 school years. (5T10.1-6; 5T22:6-9;

5T22:20-24) At the time Mr. ~hafter was installed in Lakewood

"there was a big problem with the financial records." (5T21:5-

7 ) . He e~tir~at~d that w~.en he fire. camp in tll:~..e f financial

records were appraxi,mat~ly 54o accurate. (5T73:13-18).

Additionally, ~Ghe Comprehensive Annual Financial Report ("CAFR")

that the District was required to file each year had a

significantly high number of findings. (5T74:11-25; 5T75:1-11).

According to Mr. Shafter, "the number of findings usually
_ _ _ __

reflects the—the abilities of the business office to properly

run the dis--the f finance of the district . " ( 5T75 : 4 - 6) . There were

no purchase orders in place for students the District. had

determined to send to out of district placements and therefore

"there was nc~ way of knowing how mush was being spent . " ( 5T31: 8 -

13). By not having purchase orders, "students may have moved out.

of the D st~iGt, but there was no reduction in the purchases

ardex for ~~.e private school Qf the handicapped. " ( 5T13 -15) .

According to Mr. Shatter, the District was additionally not

Keeping an accurate position control roster showing the names of
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staff, what they did, and what accounts they were Charged to.

(5T~2:8-13}. There were also in-district students for whom the

Dis~ri~~ was not applying fog extraordinary _aid, meaning ghat

additional revenue was not being collected. (5T77:1-9). Mr.

Shaffer testified that "there was no way o~ knowing what was

going an" and "when you would look at the f inane ial records , you

really couldn't believe whether they were accurate or not."

(5T31:16-21). Inaccurate or ~nreliabl~ financial records would

affect the Di~tri~t's ability n~~ anl~ to track its finances,

but also to plan far future expenditures. (5T73:20-25; 5T74:1-

2). Part of his job was to correct financial practices and he

believes they are currently corrected. (5T32:1-3) . The number of

f indin~~ reported in the CAFR have gone down s ince Mr . Shaf ter' s

installation in Lakewood as a State Monitor. (5T75.12-25).

Th.e first Lakewood budget with which Mr. Shafer was

involved in was for the 2015-2016 academic year. (5T11:1-3) In

October or November of 2015, he and the lead State Monitor,

Michael Azzara, had determined there would not be sufficient

funds to continue to pay for non-public student courtesy bussing

for the entire year. (5Tll:lp-23) A r~fer~ndum was put ~o the

Township tea assist in paying for the ~aurtesy bussing and the

referendum "was re~aundingly d.efeated." (5T11:23-25; 5T12.1).

Dui to the referendum failing, courtesy bussing vas gcaing to

s ~c~p an or arount~ Februar~r 1, 2 016 , but the Commi s ~ loner,
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feeling that it was too dan~erous14 to just slap the bussing,

directed Lakewood to continue courtesy bussing and prov~d~d a

X4.5 million advance in State Aid, essentially a loan, to the

District to pay for it. (5T12:9-17; 5T13:3-5, 9-13).

For the 2.016-ZQ17 budget, the Department once again issued

Lakew~o~ a state aid advance, this time of approximately X5.4

million. (5T15:16-25; 5T16.1-3). Mr. Shatter commented that had

the Department not stepped in and provided Lakewood the loan,

teachers would ~av~ ~~en laid off and class sizes would have

iner~a~ed . ( 5T16 : 6 - 9 } . Mr . Shaft~r attributed. the deficit in the

2016-2017 budget to increases in the costs of programs coupled

with sate aid being "substa.ntially frozen" and tax increases

limited tQ twa percent by stat~zte. (5T16:1$-22; 5T83:21-24) Any

tax increases above the '-two percent levy cap would have to ~e__ _ _ __

approved by the community via sp~~ial question.~s (5T$1:8-11).

Mr. Shaffer went on ~o explain .hat the LSTA was cxeated by

~h~ Legislature, anal, he believes, with the support of the

community, to provide the non-public students residing in the

District with bussing. (5T78:18-25; 5T79:1-4; 5T83:25; ST84:1-

2). "[T]ransportation costs inc~eas~d because the District was

r~spc~nsibl~ ~Q give the LSTA $884 a student." (5T16:24-25;

1~ Mr. Sh~.f~C~r indicated .hat the Towns. p could add sidewalks or

have more ~xos~ing guards in or~.er to reduce the number of

n~~~.~aous rQu~~s . c 5ms s :1 s - z l ~ .
15 See N.J.S.A. 18A:7F-3~ (c) .
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5T~7:1-2; 5T7~:22-25; 5T80:1-8) Although the State reimbursed

`the District the difference between $730 and $884, at the time,

it way Costing less than that amount per student for the

~gntract~d transportation. (5 17:2-7). In~r~ased numbers of non-

public stud~n~s mandated to be bussed pursuant to statute also

increased costs to the District. (5T80:13-151.

The LSTA, along with the increased number of students sent

to private schools for the handicapped, teacher pay raises, and

health insurance in~rease~ a equaled mare khan what the increase

in State Aid aid loyal taxes could handle. (5T17:7-16). Mr.

Shaf ter characterized ~.he 2 ~ 16 - 2 017 budget as being "cut down as

low as possible" and therefore, the State issued the advanced

S~.ate Aid to make up for the shortfall . ( 5T19 : 3 - 8) .

In March 2 017 , as ~Ghe 2 017 - 2 ~ 1 ~ bud.ge t was being c~eve loped,
___ __ _ __ ___

there wa.s once again a deficit of approximately $13 million.

(5T24:10-15). Lakewood's Superintendent and Mr. Shafter would

not recommend the budget with such a deficit and the kinds of

cu~Gs that would entail. (5T24:21-~5; 5T25:1-15) The State

issued another state aid advance of approximately $8.5 million

~.nd allowed the District to waive a year of loan and audit

~aayback~ (approximately ~2 million). (5T25:21-25; 5T25:1-2).

.A.lthough cuts to athletics and non-public related service
F

remained, Mr. ~hafter characterized the 2417-2018 budget after
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the loan as "su~~icient [sic] to deliver the services to the

students." (5T26:1.2-21) .

Mr. Shatter testified that he belie red there are

"insufficient revenues to cover the required e~pendi~ures," and.

further explained that ghat is "why we [the District] have

advanced State aid" from the Department to. cover any shortfall.

(5T33:4-~9) He testified ghat the monitors have cut what they

could and have bath initiated cost savings measures such as in-

house transp~r~.ation, for public school students, bus schedule

tzeri~ig, and hiring of t~:ach~rs in order to open in-house

special education classrooms. (5T18:14-20; 5T20:3-25; 5T34:2-12;

5T37:1-5). He further noted that the financial problem in

Lal~ewood is a combination of "the non-public population has been

increasing .bout ten percent a year," increasing transportation
_ _ _ __ __

costs to the District, categorical aid and equalization aid

being fro2en, and the inability to rare taxes mare than two

percent each yeax. (5T39:4-6; 18-20; 5T41:24-25; 5T42:1-7) Mr.

Shafter acknowledged that the .mount of categorical aid and

', equalisation aid a district receives is a legislative

determination, set by tk~e ~.pprapria~ions act annually. (5T83.8--

20). The restri~tian~ on the taxation cap is also a legislative

decision. (5T83:21--24) .

Mr . Shaf ter, when as]~ed, stated .hat he believes the

soluta.on, for Lakewood is increased revenue, through ei~.her



increased Stake aid or i~Greases in local taxes. (5T91:25;

5T92:1-6) He also believes the Township to have a surplus in

its budget. (5T92:10-12) While the Township is not required to

use the money on the SC~~O~ system, he indicated that it could

be used to fund the schools. (5T92:13-15). Hypothetically, he

noted that increases in revenue could happen by obtaining full

funding for all districts statewide, or coming up with a

cample~ely new funding formula, again applicable to all

dist~i~t~. (5T93:2-7). Both Qf these fixes would hau~ to come

directly from the Legi~la~u~e. (5T100:1-10).

Testimon of Mike Azzara

Since May 2014, Mr. Azzara has been the Lead State Monitor

in Lakewood, overseeing the District's finances and business

operations.__ (5T1~6:4-9% 5T139:11) He testified ....that, . .......while... .....

there i~ "an overall fund deficit" in Lakewood this year, there

is na deficit in the ape~ating budget. (5T112:22-25).

With regard to Lakewood' finances, Mr. Azzara testified to

his opinions16 that Lakewood has "a revenue problem" and does not

have "a spending problem." (5T107:17-20) In explaining those

opinion , Mr. Azzara stated:

well, I've been theme fQr four years. Sa,

we've done everything we ~a~ to try ~.o

k~alance the budget. .And we're p~e~ty much.

down tc~ what we, you know, j ust what. we nee d

"~ Mr. Azzara ~.estif ed as a fact wa.tness and was not qualified

~.s an expert .
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to rne~t T and E and get the superintendent

and the County superintendent to sign off on

~h~ budget and certify that it's adequate.

[5T107:25-108:5.]

More concisely, Mr. Azzara stated his belief that,' while the

District "could always look ter more economies" (5T109:8-1~),

they have made "every reduction that's possible in order to

maintain a T and E education" (5T108:22-25}.

Mr. ~zzara largely attributed Lakewood's budgetary issues

to the approxirna~~l~ 3Q,Q~0 ~hildr~n in the municipality

attending non-public schools, who are entitled to transportation

and certain special education Services from the District.

(5T12Q:24-121:6). He also expressed hip opinion that such a

large non-public school popula~ian strains the taxpayers because

they have to support other municipal services, such as police,- - - -- -_

firefighters, and trash removal. (5T123:13-22) Mr. Azzara

recognized that Lakewood does "have a big tax base" (5T133:2-3)

that "is spread out over many more people than. the people who

send their children to the public school" (5T132:5-7).

V~Thile sating his - opi~.ion ghat L~.kewood "need [s] more

revenue" (5T129:21-23~ , Mr. Azzara recognized: "If that comes

from the taxpayers or i~ camps from the Mate, that's really a

question far the 1,egislature and the courts, not me" (5T129:23-

25) . In Mr. Azzara' s words : " CT] he" legislature could make any

decision i.t wanted. in terms of how to raise the addition~.l
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money." (ST130:5-7). One difficulty the District feces in

raising revenue is that it is "tapped for its property tam. And

it can't raise any more than it does, It goes to cap." (5T130:2-

4). A~ Mr. Azzara explained, in order tQ allow taxes to be

increased in Lakewood, the Legislature would have to remove or

revise the property tax cap because the levy cap is a

legislative decision. (5T130:10-13; 5T136:6-8). Without such

action by the Legislature, "only the local voter can raise taxes

above the yap." ~5T13Q:18) e

Beyond that, while "any increase in the adequacy budget

would be totally funded by State aid" (5T126:2~-127:6), a

District' s equalization aa,.d that is appropriate. is a

legislative decision (5T135:22-25). For the amou~.t of

equalization aid appropriated to be changed, that would have to

be done by the legislature, or, according to Mr. Azzara, the

Supreme Court. (5T136:9-11) According to Mr. Azzara, if the

overall budget of the Mate remains the same, in order fqr

Lakewood to receive more equalization aid., "[t]hat mgney would

have to came from other districts." (5T139:24-25; 5T140:21-25).

Thai is because "the multiplies are basically the product of

how much Mate aid i~ appropriated by the legislature."

Finally, Mr. Azzara recognised that certain. mandatc~r~

expenditures may only be changed by the Legislature. (5T109:1-
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17). As Mr. Az~ara explained, many special education expenses

are "~11 pretty much governed by law" (57109:13016) and, with

regard to ~ranspartation, the District is required by statute to

pad $1,000 for every pupil it is mandated to transport to a

statutorily-created nan-public consortium. (57109:2-4).

Following the conclusion of Finger's testimony, Petitioners

rested their case. Subsequent to the last scheduled hearing

date, Petitioners attempted to enter into stipulations of fact

with. the Re~pand~nts and ~~ugh~ to en~e~ numerous documents into

evidence . Following a conference on the record, the ALJ resolved

Petitioners' outstanding evidentiary issues and set a briefing

schedule for the instant motion. Responde~.ts now f~.le this

Motion to Dismiss the Amended Petition.

LEG~iL ARGUMEl '

The Amended Petition should be dismissed because the

evidence presented by Petitioners cannot sustain a judgment in

their favor. First, much of the relief Petitioners seek is not

available in, ar properly before, the present forum. S~cand, to

the extent Petitioners seek a declaration t~.at Lal~ewoc~d is

~e~e.vi~g an unGon~titutiQnal level of funding, Petitioners have

not established that they are being denied 'fi&E, and so any such

claim should be dismissed.
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The. st~nda~~ for a m~ti~n ~a di~~~~~ ~t tie close a~

~e~ tio~er~' ca~~ in ~h~ Q~L ~ the ~~me ~~ a m~~~a~ ~a~

j~dg~e~t ~~ ~~v~~u~t~~~ dismissal ~~ ~ ~au~~ ~f law. ~e~tsen

~. 5c~~ch P1~in~-Fanwood Bd. ~~ Ed~c., 92 N.J.~.R.2d (EDP} 251

{Q~L, D~~~~b~~ 1991) , ~f~`d, 9~ ~.J.A.R.2~ {~DU~ 39~ (S~~t~ ~d.

~~ Et~uc . , ~'un~ 192 } T~.e ~.e~~. is id~r~~i~al ~a ~.ha~. appl~.ed in

the judicia~~, a~.d. ~~ ~v~eth~r ~.11 cif ~h~ ~v.~dence together wi~.h.

the legi~..~ma~e in~~r~~ce~ t~.er~frQm cc~~.ld sus~.ain a judgment in

~a~c~r c~~ ~.h~ ~aart~° c~p~~si~.g the mo~z~n. Sbid. r ci~inc~ I~. 4 ~ ~7-2;

S~c~ 1 ~ c~r~. v . Any. ~ ~. ~. ~ ~. ~. ~ ~ ~ I~ . ~ . 2 (19 ~ 9 } .

POINT I

THE ,AMENDED PETITION SHOULD BE DISMISSED

BECAUSE THE REMEDIES SOUGHT ARE NOT

AVAILABLE IN THIS PROCEEDING.

P~~itioners request a variety of numerous, inconsis~.ent

remedies. Generally, they ha~r~ asked the Gammissioner Ica: (1)

undertake certain legislative functions (Counts V and VI); (2)

use his authority to advocate for certain polic~r positions

advantageous to Lakewood (C~unts I through VI); (3) issue

various declaratory rulings (Grunts I, II, III, IV, V, and VII);

and (4) award "any and all administrative remedies" witho~.t

articulating what that relief might be (Counts II, III, IV, and

V). In responses to contention interrogatories aa~med at

narrowing the inconsistent requested remedies, Petitioners
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stated that "[t]he primary relief sought is for the Commissioner

~ko recommend legislation to adjust the SFRA to account far a.11

of the children in Lakewood ." (Responses to Contention

~nterrogatorie~, Ex. A, ~a.10). 17 Petitioners then acknowle~.ged

that:

The primary relief is inconsistent with

several interim. rec~mm~ndations. These

include dull funding under the present SFRA

(MSD, paragraph 4, page 42), more special

education categorical aid pursuant to

N.J.S.A. 18A:7F-55(g) (AP Count V, 27), and

the current ~FRA full transportation aid of

$9,427,679. (AP Count VI, 30).

Petitioners then sent correspondence to the Court on February 8,

2018, Mating that:

Petitioners' only cognisable claim, despite

the format of the petition, is that the SFRA
__ - - __

is unconstitutional as a~pla.e~. ~a La ewoo

thereby depriving them of their rights to

the benefits of a thorough and efficient

educational system.

[ F`eb . 8 , 2 018 correspondence , Ex . B . ] '~$

Despite multiple attempts to clarify what relief they are

actually seeking, Petitioners have failed to do so and ~here~ore

Respondents will address these issues below.

~' A copy of this is attached ~.o the Certification o~ ~'enni~er

Hof f as Exhibit A.

18 .A copy of this is attached to the Certification of Jennifex

Hoff a~ Exhibit B .
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A. The Amended Petition Improperly Seeks

Relief That Can Only Be Granted by the

State Legislature.

In Count VI of the Amended Petition, . Petitioners seek

addi~Qnal State education funding for the District.

Spec~fi~ally, they ask the Commission~~ to provide $9,0 7,679 in

transportation mid to the District. (Amend. .Pet. at fount VI).

Further, in .Count V, Petitioners ask the Commissioner to provide

additional special education categorical aid pursuant ~o

N.~.S.A. 18A:7F-55(g) (Amen. Pmt. at ~~unt V). Thy power to

expend and appropriate monies from the Mate treasury lies

exclusively with the Legislature. N.J. Const. art. III, ~ 2, ¶ 2

("No money shall be drawn from the State treasury but for

appropriations made b~ law."). Thus, once the Governor delivers

tie ~ud~et _Message, the Legislature spends the next several

months conducting budged hearings to consider and prioritize the

State's fiscal needs. Concurrently, the State Treasurer

continually revises and updates the current and anticipated

revenue projections based on tax receipts and. other information.

Before the fiscal year expires, the Legislature must pass an

Annual Appropriations Aet for the upcoming fiscal year. Once

signed by the Governor, the Annual Ap~rapriations ACt controls

all state spending for that fiscal year.

School funding is part of this budget process. Within two

days of the Governor's Budget Message, the Commissioner must
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notify each public school district o~ the anticipated amount of

State aid to be allocated for the upcoming fiscal year. N.J.S. .

18A:7F-5. But ~eCause of the Legislature's appropriation

authority, no allocation is absolute until the Annual

Appropriations Act is enacted.

The Appropriations Clause is the "center beam o~ the

Sta~Ge's (fiscal structure." City of Camden v. Byrne, 82 N.J. 133,

146 (1980} ; see also, Burgos v. State, 2.22 N.J. 175, 207 (2015) .

zt reflec~.s "a fundamental judgm~n~ to centralize and simplify

state fiscal operations." City of Camden, 82 N.J. at 146. "The

Appropriations Clause `firmly interdicts the expenditure of

State monies through separate statutes ncat otherwise related to

or integrated with the general appropriation act governing the

stake budget for a given fiscal year."' Burgos, 222 N.J. at 208

(citing City of Camden, 82 N.J. at 146) "A definite legislative

intent as reflected in the general appropriations laws

necessarily supersedes any previously expressed legislative

desixes at least . for the duration of the particular

appropriation act . " City of Camden, 82 N . J . at 154 . And " [t] here

can be no redress in the courts to overcame either the

Legislature's action car refusal to take action pursuant to its

~cansti~.utional power over state apprapria~ions." Id. at 149.

"Efforts to dedicate monies through legislative aCt~ other

than the annual appropriations act have no binding effect. They
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are read as impliedly suspended when contradicted by the

budgetary ~ud~ment of the presently ~ons~ituted Legislature

acting in conceit with the Governor in their consti~u~ionally

prescribed budget formation roles." Burgos, 222 N.J. at X83.

Because it i~ the Legislature that appropriates funds,

Petitioners' request for additional special education and

transportation categorical aid directly from the Department must

be denied a~ such relief is not available in this forum. See

City of Camden, 82 NeJe ~t 149; (5T83:8-20; 5T130:5-7).

Further, in Gount V, Petitioners ask for additional special

education categorical aid pursuant to N.J.S.A. 18A:7F-55(g),

which provides that "[a~ school district may apply to the

commissioner to receive additional special education categorical

aid if the district has an unusually high rate of low-incidence- ____ _ -

disabilities ." This is relief that cannot be granted in

this forum. Petitioners fail to recognize that this provision

clearly indicates a school district needs to apply for the aid

prior to being able to receive additional funds. There has been

no evidence to suggest that Lakewood has applied for any sort o~

additional categorical aid pursuant to this provision.

Pettian~rs' grievance therefore is with Lakewood and not

Respondents. There is no relief that Petitioners can possibly

receive from phis forum with regard to Count V. Further, any

additicanal special education aid must be appropria~.ed acid once
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again falls under the control o~ the Legislature regardless of

any r~camme~da~ians or requests from the Commissioner.

Therefore, to the extent that the Amended Petition seeks

relief in the form of additional State Aid from the Commissioner

or changes in legislation, the claims mint be dismissed.

B. Petitioners' Requests for Declaratory

Rulings Are Not Properly Before the OAL

and Should Be dismissed.

petitioners request declaratory rulings in all counts

except for Count VI, bud have improperly sought them through an

Amended Verified Petition of Appeal. Because the Amended

Petition fails to satisfy the requirements set forth in N.J.A.C.

6A:3-2.1, Petitioners' requests fog declaratory and

consequential relief' should be dismissed.

_ _ _ _ ___ .
Pe~Gitioners -filed an ,Amen.ded Verified Petition o~ Appeal

under N.J.A.C. 6A:3-1.3; they have not filed a Petition for

Declaratory Ruling under N.J,A.C. 6A:3-2.1. Unlike a petition of

appeal, which requires that a petitioner include "a statement of

the specific allegations) and essential facts supporting them

which have given rise to a dispute under the schcaol laws,"

N.J.A.C. 6A:3-1.3(a), a petition far declaratory ruling is much

more limited in scope. See N.J.A.C. 6A:3-2.1(a) It does nc~t

deal broadly with all conflicts that arise under the school

laws, but narrowly involves a request for "a ruling with respect

,•



tQ rights, res~onsibilitie~ and status arising from any statute

or rule within the jurisdic~i~n of the Commissioner." Ibid.

(referencing N.J.S.A. 52:14 -8).

Interested parties may petition for a declaratory ruling,

but "[t]he determination to entertain such petitions shall

be within the sole discretion of the Commissioner." N.J.A.C.

6A:3-2.1(a). Rather than reflect only the . petitioner's

viewpoint, a petition for declaratory xuling "shall reflect

ad~er~e positions on the ~~a~ut~ or rule in question by the

parties in interest." N.J.A.C. 6A;3-2.1(a)(1) Additionally, a

petitioner seeking a declaratory ruling may not seek

consequential relief arising out of the sought-after declaratory

ruling. Ibid. Finally, a petition for declaratory ruling "may

not be basted on underlying facts which are future, contingent,_ _ __ _ _ __

uncertain or disputed." Ibid.

The Amended Petition does not satisfy ~Ghese requirements.

First, Petitioners do not Clearly identify the parties-in-

interest. while Petitioners represent one side of their dispute,

they do not specify whether their grievances are with the

Lakewood Board, the District, the Department, the Commissioner,

or some other entity. Further, the Amended Petition includes no

discussion of Zany adverse position against which Petitioners'

own pos.~tion should k~e juxtaposed. See N.J.A.C. 6A:3-2.1(a) (1)

(requiring ghat a request. for declaratory judgmen~G reflect
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adver~~ position). Nor do the requests for declaratory rulings

seek a determination of "rights, responsibilities and status"

arming from the operation of a statute ar rule under the

Commissioner's jurisdiction, as required. Zbid.

Finally, many of Petitioners' requests for declaratory

relief are coupled with requests for consequential relief

arising from the declaratory ruling. This consequential relief

is prohibited by regulation. N.J.A.C. 6A:3-2.1(a)(1).

Next, the specific d~claratQry rulings sought by

Petitioners are not of a nature that can be granted by the

Commissioner because they are vague. For example, in Count I,

Petitioners seek a declaratory ruling but do not specify the

exact nature o~ the declaratory relief sought. (Amend. Pet. at

p.9). In Count VII, Petitioners request a declaratory ruling
__ _ -_

"that all Lakewood students are en~.itled to the same services

for which students similarly situated elsewhere in New Jersey

are entitled." (Amend. Pet. a~ p.32) . Further, their specify that

the ruling should "foreclose the possibility of a remedy that

disparately impacts the children of Lakewood or that forces them

to forego their. rights and privileges under the curre~.t~ law."

(Amend. Pet. at p.32). Petitioners appear to be requesting that

the ~ommissio~.er affirm the broad principle of equality under

~Ghe law, rat~.er than determine rights, responsibil~.ties, and

5Q



status arising under a statute or rule. Such vague, ambiguous,

and overly broad requests mint be dismissed.

In Counts III and IV, Petitioners seek to have the

Commissioner issue a declaratory ruling that Lakewood should be

s

classified as an "urban district" for funding purpcases, (Amen,

Pet. at ¶65), and that such classifi~atio~. should be

~~troactive, (Amend, Pet, at p.22) Rather than seeking

legislative solutions to their concerns about educational

funding, Petitioners are instead improperly s~~ki~.g a

declaratory ruling on these Counts. Essentially, they are asking

the Commissioner to Change the meaning of the State's

educational funding statutes as they relate to Lakewood. Because

Petitioners fail to satisfy the requirements for a declaratory

ruling, their requests for such rulings should be dismissed.- - _ - - _ -_

For the above reasons, Petitioner ' requests seeking rel~.ef

only available in the Legislature, as well as their requests for

multiple declaratory rulings, must be dismi~~~d.

POINT II

PETITIONERS ~3~~TE NOT SHOWN THAT LAKEW~OD IS

FAILING T4 PROVIDE THEM WITH A THOROUGH AND

EFFICIENT EDUCATION.

P~titianers cannot succeed on their only claim properly

before the DAL--whether the level of funding received by

Lakewood is constitu~.ional--k~eeause they have not presented any
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evidence that they are being denied T&E. The T&E Clause of the

New Hersey Consti~u~ion requires the Stake Legislature to

"provide for the maintenance and support of a ~h~rough and

efficient system of free public schools for the instruction o~

all the children in the State ." N.J. Canst. art. VIII, §

4, ~ 1. The Legislature has recognized that constitutional

obligation, see, e.g., N.J.S.A. 18A:7A-14a(a); N.J.S.A. 18A:7F-

44, and has, in tuxn, explained that " [t] he breadth and scope of

such a system are defia~ed by the Legislature through the

commissioner and the State board so a~ to insure quality

educational programs for all children." N,J.S.A. 18A:7A-l4a(b)

(referencing N.J.S.A. 18A:7F-43 et seq,.).

Petitioners have not established that Lakewood is unable ~o

provide :its students T&E. The New Jersey Supreme Court has

recognized that the Core Curriculum Content standards ("CCCS")

embody the substantive standards that define the content of ~.

constitutionally sufficient thorough and efficient education.

See Abbott v. Burke, 149 N.J. 145, 168 (1997) (hereinafter

".Abbott IV"), Abbott v. Burke, 199 N.J. 140, 149 (2009)

(hereinafter "Abbott XX") The most-recent revision of the CCCS

resulted in their revamping as the New Jersey S~.udent Learning

Standards ("SL5"), which "specify expectations in nine academic

content ~.reas" and set forth " [i] ndicators at benchmark grad

levels to further clarify expectations for student
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achievement." See N.J.A. C. ~A:8-1.1(a) (1) & (2) The delivery of

the SLS, like the CCCS before them, is the hallmark of T~~. See

Abbott XXI, supra, 2a6 N.J. at 420-22.

NQt one of Petitioners' witnesses testified ghat Lakewood

was not providing T&E in the 20.7-2018 school year, or that

Lakewood failed to provide its students '~&E in any school year

since the Amended Petition was filed. In fact, the evidence

presented supports the opposite Conclusion. Mr. .A.zzara expressly

st~tec~. that ~.he Leis Grit' s budget f or the 2 Q 17 - 2 018 school year

does contain what the District needs to provide T&E. (5T1Q7:25-

108:5'; 5T108:22-25) Mr. Shaffer stated that the 2017-2018

budget, after the state aid advance, was "sufficient to

deliver the services to the students." (5T26:12-21) Ms. Spitz-

Stein testified that, at least in the areas of MatY~ and Science,

the District has and is implementing curricula consistent with

the SLS. Ms. Winters, Ms. Spitz-Stein, and Ms. Marshall all

testified to the extensive list of opportunities available to

Lakewood's students, not only in basic skills and requirements,

but in access to vocational education, technology, and the arts.

Sep, Bacon v. N.J. Dept of Edue., No. 4-03, Sta~.e Bd. Dec.

slip. rap. at 29 (Jan. 4, 2006) , citing Abbott v. Burke, ll9 N.~7.

287, 35~-362 (19~0~ . ~9 While of course personnel farom ~~.kewood,

'~9 A copy' of this decision is attached to the Certification of

Jennifer Hoff as E~hibi~G C.
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just as personnel from any distxict, can think of additional

programs they would like to offer and additional staff they

would like ~o hixe, phis does nit equal a depr~vati~n of

students' con~titut anal right to T&E. There is a difference

between not having the school system one wants versus havzn~ a

school system that is in violation of the State constitution.

And, while the District performed below the State average

on the PARCC assessment in Math last year, Ms. Spitz-S~e n

xe~~gniz~d ghat many ~~ the District's schools did meet the

S~at~-set targets for 2017 and that the District's performance

in fact improved from the 2015-206 school year to the 2016-2017

school year. Additionally, Ms. Marshall and Ms. Winters also

acknowledged that test scores were improving, rather than

declining. Petitioners' school funding expert, Dr. ~anie~le

Farrie, only looked at Lakewaad's performance on statewide

assessments up until 2x14 to suppoxt her hypothesis that

Lakewood's educational performance was in decline. (4T80-8-

19;4T103:7-9) Her ccanclusions regarding Lakewood's educatia~.al

`state were four years out of dale. Agar., it may not be the fast

progress that Lakewood or the Petitioners would like to see, but

it a.s uncora.troverted Ghat Lakewood's test scores have been

improving.

Sa ~aq i~ the gra~.uation rate, up 6°s from when Ms. Winters

became Sup~rintenden~ in 2012. (2Tll~:10-15). The D15~Y'1Ct met
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most of its ESSA ~ccountabili~y targets, and not one school in

the District i~ in need of comprehensive or targeted support.

(2T92:8-25; 2T93;1-9; 2T94:1-9) This is a credit ~o the

District's and its students' efforts. Surely this steady and

consistent improvement is not evidence of a district failing to

provide its students with TAE.

Notably, Petitioners themselves did not ~esti~y, or present

any specific evidence of any constitutional deficiencies in

their education. Rather Petitioners seem ~o rest their case on

the fact that Lakewood. ~.as faced a budget deficit in each school

year since 2014. However, contrary to Petitioners' apparent

presumption,.. the District's budget deficit does not establish

that the students of La]~ewood are not receiving T&E. This is

especially so where the Depar~Gment ensured, without fail, that- - - - - -- -- - -

the District's deficit was filled through a stag yid advance.

In fact, there is substantial evidence in the record that

the Department and the Commissioner have and are taki~.g

substantial. steps to ensure ~h.at Lakewood remains ably tt~

provide its students T&E. The Commi~~ioner has used his

extraordinary powers to install stake monitors in Lakewood to

remedy the financial issues th.a~ were rampant prior ~o tYieir

a,rrv~.l . Further, the Dep~.rtment has provided f a~nancial

assistance to La~ewc~od through state aid advances for th.~ past

~.hree years in order to ensure that the District Gould gravid

55



T&E t~ its student . As a direct result of the GQmmissioner's

and department's a~tians, RIF letters that were issued were ably

to be rescinded, and programs that were threatened to be cut

restored, " [TJ he constitution does not require relief every time

the s~ightes~ deviation foam T&E is found, or where there is

clear evidence that a deficiency is being appropriately

addressed end sufficient progress is being made toward its

correction," Bacon v. N.J. State Dept o~ Educe., No. 50-03,

Comm'r Dec. slip Wig. at 137 (F~b, 10, 2003) .~0

Petitioners have failed to demonstrate that the District is

unable to provide T&E based on past and current levels of

funding. One of Petitioners' central themes in their

presen~atio~ was the idea that Lakewood has a revenue problem,

and not a spending problem. (5T33.4-9; 5T1Q7:17-20) When asked

how he would solve that problem, State Monitor David Shaffer

indicated he would increase revenue, either through taxes o~

through increased s~.~.te aid. Both State Monitors noted that

taxes could not be increased because of a two percent cap on the

taxes that ~auld be levied on the community. (5T16:21-22;

5T39:19-20; 5T~.30:2-4) This restriction i~ legislative and

mandated by statue. fee N.J.S.A. 18A:7F-38(a); (5T83:21-24).

Without any legislative action to lift the levy cap, Mr. Azzara

z° A cop~r of this decisi~rn is attached to the Certification of

Jennifer Half as Exhibit D.
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noted that "only tie laGal voter can raise taxes above the cap."

(5T130:18); see also, N.J.S.A. 18A:7F-39(c).

Because Petitioners have not demonstrated that Lakewoad's

students are being denied T&E, they have not presented evidence

that would allow the Commissioner to sustain a judgment in their

favor. Respondents' Motion to Dismiss should be granted and the

Amended Petition dismissed.

CONCLUSION

Foy the reasons set forth above, the emended Petition

should be dismissed.

Respectfully submitted,

GURBIR S. GREWAL

ATTORNEY GENERAL OF NEW JERSEY

Bar .
Jen i er ff
Dep y Attorney General

Dated: April 3D, 2a18
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